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Court of Appeals of the District of Columbia. 


No. 3819. 

Benjamin F. Fuller, Appellant, 

vs. 

The United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 35637. 

United States, Plaintiff, 


Benjamin F. Fuller, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in open Court October 3, 1919. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, April Term, A. D. 1919. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Benjamin F. Fuller, otherwise know as B. Frank Fuller, 
and hereafter in this indictment designated and called Benjamin F. 
Fuller, late of the District of Columbia aforesaid, on, to wit, the 
eighteenth day of October, in the year of our Lord one thousand 
nine hundred and eighteen, and at the District of Columbia afore¬ 
said, did have in his possession a certain instrument of writing in 
the form of a promissory note, the face thereof being of the tenor 
following, that is to say: 

1—3819a 
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“5,000.00. Washington, D. C., Oct. 18, 1918. 

Ninety days after date 1 promise to pay to the order of myself 
Five Thousand Dollars at Commercial Natl. Bank, Washington. 
Value received with interest as 6 per cent per annum until paid. 

BENJ. F. FULLER, 

No. —. 220 10th St. N. W. 

Due-,-” 

2 and the back thereof bearing certain writing in the form of 
an indorsement, of the tenor following, that is to say: 

“Benj F Fuller”; 

and that the said Benjamin F. Fuller, so having the said instru¬ 
ment of writing in the form of a promissory note in his possession 
as aforesaid, then and there, to wit, on the said eighteenth day of 
October, in the year of our Lord one thousand nine hundred and 
eighteen, and at the District of Columbia aforesaid, with intent to 
defraud, feloniously did falsely make and forge upon the back thereof 
a certain other indorsement of the tenor following, that is to say: 

“Philip D Armour”; 

against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Benjamin F. Fuller, on, to wit, the said eighteenth 
day of October, in the year of our Lord one thousand nine hundred 
and eighteen, and at the District of Columbia aforesaid, did have in 
his possession the said instrument of writing in the form of a promis¬ 
sory note, with the said falsely made and forged indorsement written 
upon the back thereof, which said instrument of writing and said 
falsely made and forged indors-ment are mentioned and set forth by 
their tenor in the first count of this indictment; and that the said 
Benjamin F. Fuller, so having the said instrument of writing, 

3 with the said falsely made and forged indorsement written 
upon the back thereof, in his possession as aforesaid, did then 

and there, with intent to defraud, feloniously pass, utter and publish 
the same as true and genuine to The Franklin National Bank, a 
body corporate, he, the said Benjamin F. Fuller, at the time he so 
passed, uttered and published the said instrument of writing, with 
the said falsely made and forged indorsement written upon the back 
thereof, as true and genuine, well knowing the said indorsement to 
be false and forged; against the form of the statute in such case 
made and provided, and against the peace and government of the 
said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and for 

the District of Columbia. 
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(Endorsed:) Criminal. No. 35637. United States vs. Benjamin 
F. Fuller, alias B. Frank Fuller. Forgery, Uttering. Witnesses: 
Walter J. Harrison, Philip D. Armour, Thomas P. Hickmaijt, 
Thomas George Lee. A True Bill. Otto J. De Moll, Foreman. 

4 Supreme Court of the District of Columbia. 

Saturday, November 15, A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come as well the Attorney of the United States, as the defendant 
in proper person, and by his Attorney H. E. Davis Esquire; where¬ 
upon the defendant being arraigned upon the indictment the read¬ 
ing whereof he specifically waives, pleads Not Guilty thereto, and 
for trial puts himself upon the country and the Attorney of the 
United States doth the like; and thereupon the Court fixes the 
amount of bail in this case at three thousand ($3,000) dollars; 
whereupon the defendant enters into a recognizance in the sum of 
three thousand ($3,000) dollars, with George W. Ray surety, to 
appear before this Court from day to day, at the present and sub¬ 
sequent terms thereof, to answer the indictment herein pending 
against him, until finally disposed of, and not to depart the Court 
without leave. 


Monday, December 22, A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited Friday; whereupon the said jury upon 
their oath say that the defendant is guilty in manner and form as 
charged in the Second Count of the Indictment; whereupon said 
defendant is released on the same bail. 

5 Motion in Arrest of Judgment. 

Filed in Open Court December 24, 1919. 
******* 

Comes now the defendant, by his attorney, and moves the Court 
to arrest the judgment upon the verdict on the second count of the 
indictment in the above entitled cause, upon the following grounds: 

1. The said count does not sufficiently or at all allege forgery of 
the certain instrument of writing therein mentioned. 

2. The said count fails so to allege forgery of the said instrument 
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of writing as to inform the defendant of the manner or respect in 
which the said instrument is claimed to have been forged. 

3. The said count fails sufficiently or at all to allege the passing, 
uttering or publishing of the said instrument of writing. 

4. The said count fails so to allege the passing, uttering or pub¬ 
lishing of the said instrument of writing as to show that it was so 
passed, uttered or published as to constitute an offense. 

5. The said count so fails to allege the passing, uttering or pub¬ 
lishing of the said instrument of writing as sufficiently or at all to 
inform the defendant of the manner in which the same was passed, 
uttered or published as intended to be alleged. 

6. The said count is in other respects informal and insufficient to 
charge the defendant with the offense therein and thereby intended 
to be charged. 

HENRY E. DAVIS, 
Attorney for Defendant. 

6 Supreme Court of the District of Columbia. 

Wednesday, June 30, A. D. 1920. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Stafford presiding. 

* * ♦ * * * * 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attorney 
II. E. Davis Esquire; and thereupon the defendant’s motion for a 
new trial and motion in arrest of judgment coming on to be heard, 
after argument by counsel, each is by the Court overruled, to which 
action of the Court the defendant by his said attorney prays an 
exception which is noted; and thereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing except 
as he has already said ; whereupon it is considered by the Court that 
for his said offense, as set forth in the Second Count of said indict¬ 
ment the said defendant be imprisoned in the penitentiary (as 
designated by the Attorney General of the United States) for the 
period of four (4) years, to take effect from and including the date 
of arrival of said defendant at said penitentiary; and thereupon the 
defendant by his attorney notes an appeal to the Court of Appeals 
of the District of Columbia, from the judgment of the Court in this 
case; whereupon the Court fixes the amount of bond for costs on 
appeal at One Hundred ($100) Dollars, and the bond for the ap¬ 
pearance of the defendant at Three Thousand $3,000) Dollars; 
whereupon the defendant enters into a recognizance in the sum of 
Three Thousand ($3,000) Dollars, with George W. Ray surety, to 
forthwith surrender himself to the custody of the Marshal of 

7 this District to be dealt with and proceeded against according 
to law in case the judgment appealed from shall be affirmed, 

or the appeal for any cause dismissed, or the judgment reversed and 
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a new trial ordered, or if he, the said defendant depart the Court 
without leave. 

M emoranda. 


July 13, 1920.—Cost Bond approved and filed. 

August 10, 1920.—Time to submit Bill of Exceptions extended 
to and including September 11, 1920. 

September 10, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, March 29, A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Now comes here the defendant by his attorney H. E. Davis Esquire 
and prays the Court to sign, and make a part of the record his Bill 
of Exceptions taken during the tria 1 . of the case and submitted to the 
Court on the tenth day of September nineteen hundred and twenty 
which is accordingly done, nunc pro tunc. 

8 Assignments of Error. 

Filed March 31, 1922. 

******* 


The Court erred as follows: 

1. In not granting defendant’s motion to withdraw from the con¬ 
sideration of the jury the note offered in evidence, for the reasons 
appearing in and by the bill of exceptions. 

2. In overruling defendant’s motion to strike from the record the 
last answer of the witness Lee, and to withdraw so muc y of the testi¬ 
mony of the said witness from the consideration of the jury, for the 
reasons set forth in and by the bill of exceptions. 

3. In overruling defendant’s motion to withdraw the second count 
of the indictment from the consideration of the jury. 

4. In refusing to grant the prayers and each of them of defendant 
for instruction to the jury, this assignment being to be deemed as 
separately made respecting each of the said prayers, the same being 
five in number. 

5. In charging the jury that all the evidence was admissible under 
the second count of the indictment, and in accordingly permitting 


the jury so to consider the same. 

6. In overruling and denying 
judgment. 


defendant’s motion in arrest of 

HENRY E. DAVIS, 
Attorney for Defendant. 
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9 Designation of Record. 

Filed March 31, 1922. 

******* 

The Clerk will please include in the transcript of record on the 
appeal in the above entitled cause as follows: 

1. The indictment. 

2. The plea. 

3. The verdict. 

4. Motion in arrest of judgment. 

5. Judgment of sentence. 

6. Memorandum of appeal and filing and approval of bond 
thereon. 

7. Extension of time to submit bill of exceptions. 

8. Assignments of error. 

9. This designation. 

HENRY E. DAVIS, 
Attorney for Defendant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
9, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Criminal Cause No. 35637, wherein United 
States is Plaintiff and Benjamin F. Fuller is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of April, 1922. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


M. H./E. W. 
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11 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 35637. 

The United States of America 

vs. 

Benjamin F. Fuller. 

Defendant's Bill of Exceptions. 

At the trial of this cause the United States, (hereinafter called 
Government), to maintain the issues on its part joined, offered and 
gave evidence tending to show as follows: By one Hickman, that on 
November 12, 1918, the defendant applied to witness, the cashier of 
the Franklin National Bank of Washington, District of Columbia, 
for discount of a note for $5,000, which said note being produced 
before the jury by witness was identified by him and he testified that 
the same was accepted for discount at the said bank and the proceeds 
thereof passed to defendant’s credit, and that the signature as maker 
thereto was the signature of defendant ; that the said note was pro¬ 
duced by witness under subpoena from his bank, and was dishonored 
at maturity and thereupon without any other or further identifica¬ 
tion of the said note, which however was as to words and figures of 
the tenor of the note described and set forth in and by the indict¬ 
ment, the same was offered by the Government in evidence, to which 
offer defendant by his attorney objected upon the ground that the 
same was premature and that it had not yet been proved that the 
same was the note described in the indictment; but the Court over¬ 
ruled the said objection and permitted the said note to be given in 
evidence, to which action of the Court defendant by his attorney 
excepted, and the Court noted the same in its minutes. 

12 And thereupon further to maintain the issues on its part 
joined, the Government offered and gave evidence by one 

Cain tending to show respecting the said note that the handwriting 
in the body of it of the words and figures “Oct. 18”, ‘‘ninety days”, 
“Commercial National Bank, Washington” is the handwriting of 
one Sands, and that the signature to the said note is that of defend¬ 
ant; witness saw the endorsement on the note on January 16, 1919; 
witness saw the endorsement on the note on January 16, 1919; wit¬ 
ness was then Assistant Cashier of the Franklin National Bank. 
And thereupon over objection of defendant by his attorney as be¬ 
fore, the overruling of the same by the Court, exception to the action 
of the Court by defendant and the noting of the same by the Court 
in its minutes, the said note was permitted to be shown to the jury. 

And thereupon further to maintain the issues on its part joined, 
the Government offered .and gave evidence by one Philip D. Ar¬ 
mour that he did not sign the name “Philip D. Armour” on the 
back of the note aforesaid, that he never delivered the said note so 
endorsed to defendant and that he never directed anyone to sign his 




8 


BENJ. F. FULLER VS. UNITED STATES OF AMER. 


name on the back of the said note. And the Government offered 
and gave further evidence tending to show that the name “Philip D. 
Armour” on the back of the said note was not in the handwriting of 
the said Armour. And, thereupon the Government, further to 
maintain the issue on its part joined, offered and gave evidence by 
one Given tending to show that the name of Benjamin F. Fuller on 
the back of the note was in the handwriting of the defendant. 

And thereupon further to maintain the issues on its part joined, 
the Government offered and gave evidence by one Lee, tending to 
show T as follows: he was District Superintendent for Armour and 
Company in what is known as the Philadelphia district, having 
general supervision of the personnel and business of Armour and 
Company’s branches in Washington, District of Columbia; that said 
Armour and Company had in Washington a branch, to wit, the 
Columbia Hotel Supply Company, of which company defendant 
was manager and had general supervision and charge of the busi¬ 
ness; thereupon the following occurred: 

13 By Mr. Archer: 

Q. Tell us whether or not you had a conversation with Mr. Fuller 
at the office of the Columbia Supply Company on or about Jan. 17, 
1919? A. I did, yes, sir. 

Q. State whether or not in that conversation anything was said 
about an endorsement on the back of this note of five thousand dol¬ 
lars which has been presented in this case? A. Mr. Fuller said to 
me that Phil Armour said that was not his signature on the back of 
that note and he was certainly telling the truth. 

Q. Was there a conversation on the next day about it? A. Not 
the next day; no, sir. 

Q. When after that, if at all, was there a conversation about it? 
A. I had two different conversations on that day. 

Q. On the same day? A. Yes, sir. 

Q. Was anything said about his wife in connection with the con¬ 
versation? A. Yes, sir; he mentioned his wife. 

Q. What was it? A. He said that he had been under—he said 
that he would not pass through what he had gone through for the 
previous two or three months for anything in the world, and he 
would blow his brains out if it were not for his wife and children. 

And thereupon further to maintain the issues on its part joined, 
the Government offered and gave by the certain Sands aforesaid 
evidence tending to show as follows: the date “Oct. 18”, the figure 
“18” in the year 1918, the words “ninety days” and the words “Com¬ 
mercial Natl. Bank” in the note aforesaid were in his handwriting; 
that he did not sign the name “Philip D. Armour” on the back of 
the said note, and at the time he wrote what is on the face of the note 
in his handwriting the rest of the note, that is to say the figures 
“5,000”, the word “himself”, the words “five thousand”, the figure 
“6”, for per cent the name “Benjamin F. Fuller” and the 

14 address “220 10th St. N. W.” were all on the note, and that 
the endorsement on the back “Philip D. Armour” was also 
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on the back of the note before he, Sands, filled it out; thereupon the 
following occurred: 

By Mr. Davis: 

Q. Have you any recollection whether the endorsement “Benjamin 
F. Fuller” on the back of their note was there when you filled it up? 
A. I don’t remember whether that was there or not; but my impres¬ 
sion is- 

Mr. Archer: I object, if he does not remember. 

Mr. Davis: He says that his impression is that it was not. 

Mr. Archer: The Government rests. 

And thereupon defendant by his attorney moved the Court to in¬ 
struct the jury upon the evidence adduced by the Government to 
render a verdict of not guilty on each of the two counts of the in¬ 
dictment, and further as a corollary and part of the motion to with¬ 
draw from the consideration of the jury the note offered in evidence, 
upon the ground that it is not the note described in the indictment, 
that the proof of it as laid had not been made and that therefore 
there was no note for the jury to consider under the indictment in 
the case under the evidence that had been adduced. 

And the Court overruled the said motion to strike from the record 
and withdraw from the consideration of the jury the said note, to 
which action of the Court the defendant by his attorney excepted and 
the Court noted the same in its minutes. 

15 And the Court granted the said motion to return a verdict 

of not guilty upon the first count of the indictment and the 
jury accordingly so did and found defendant not guilty on the said 
count. 

And thereupon defendant offered and gave evidence tending to 
show that the name “Philip D. Armour” endorsed on the note afore¬ 
said was in the handwriting of the said Armour. 

And there the defendant rested. 

And thereupon defendant by his attorney moved the Court to 
strike from the record the last answer of the witness Lee above set 
forth and to withdraw so much of the testimony of the said witness 
from the consideration of the jury as irrelevant and immaterial, for 
the reason that it had reference to a conversation different from the 
first conversation to which witness had deposed, and that the remark 
attributed by the witness to defendant did not appear to have been 
made by defendant in connection with the matter of the first con¬ 
versation; but the Court overruled the said motion and refused to 
strike out and withdraw from the consideration of the jury the 
> aforesaid answer of the said witness, to which action of the Court 
defendant by his attorney excepted and the Court noted the same in 
its minutes. 

And thereupon defendant by his attorney moved the Court to 
withdraw the second count of the indictment from the consideration 
of the jury upon the ground that it was insufficient, in that it fails 

2—3819a 
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to show or allege the maimer of uttering the paper therein men¬ 
tioned ; but the Court overruled the said motion, to which action of 
the Court defendant by his attorney excepted and the Court noted 
the same in its minutes. 

And thereupon defendant by his attorney prayed the Court to 
instruct the jury as follows: 

1. You are instructed that on the w'hole of the evidence produced 
before you your verdict on the second count of the indictment 
should be not guilty. 

2. You are instructed that as the only evidence produced before 

you tending to prove forgery of the instrument, to-wit, the 

16 promissory note, described in the first count of the indict¬ 
ment and mentioned and referred to in the second count 

thereof is evidence produced as tending to prove that such forgery 
was committed by the defendant, and by no one else, and your ver¬ 
dict already rendered is that the defendant is not guilty on the said 
first count, your verdict on the said second count should also be not 
guilty. 

3. You are instructed that the second count of the indictment 
does not sufficiently allege the commission of the offense supposed 
to be charged thereby as to justify or permit a judgment of guilty 
thereon, and, accordingly, that your verdict on the said count should 
be not guilty. 

4. You are instructed that as the alleged forged instrument, to- 
wit, the promissory note, which by the second count of the indict¬ 
ment the defendant is intended to be charged with having uttered is 
the same instrument as by the first count of the indictment the 
defendant is charged wdth having forged, and as by direction of the 
Court you have rendered a verdict of not guilty on the said first 
count because the instrument offered in evidence is not the instru¬ 
ment so charged as having been forged as aforesaid, in deliberating 
upon your verdict on the said second count you may not consider 
the said instrument so offered in evidence, and, accordingly, that 
your verdict on the second count of the indictment should be not 
guilty. 

5. You are instructed that in considering the second count of the 
indictment you must consider the same as though there were incor¬ 
porated in the said count the allegations of the first count of the in¬ 
strument as to wffiat constitutes the alleged forgery of the instrument 
described in the said first count and the manner and respect in 
which the said forgery thereby undertaken to be charged was com¬ 
mitted, and as by your verdict on the said first count, by direction 
of the Court, you have found the defendant not guilty of having 
committed the said forgery as alleged, your verdict on the said 
second count should be not guilty. 

But the Court refused to grant the said prayers and each of them, 
to which action of the Court as to each of the said prayers 

17 defendant by his attorney excepted and the Court noted the 
same in its minutes. 

And thereupon the Court of its own motion instructed the jury as 
follows: 
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“Gentlemen of the jury, as some of you have not sat upon a case 
in this court at this term before the present case, and as some of you 
may have not sat upon any criminal case heretofore, I am requested 
to charge you more fully than I otherwise should with regard to the 
law as applicable to all criminal cases. 

“In every case of this nature, that is, of a criminal nature, that 
comes before you, you are advised of the charge which is made 
against the defendant by a paper called an indictment. You have 
before you in this case an indictment, the second count of w r hich 
comes before you at this time. The indictment is only a charge; 
it is not evidence. You cannot infer any fact whatever in a case 
from the mere finding of an indictment. It is only a matter of 
bringing the defendant to trial before a jury, which jury in the 
present case you are. You look at the indictment and see what it 
is the Government claims the defendant to have done, and you look 
solely to the evidence given upon the witness stand or documents 
introduced in evidence to ascertain what the truth as a matter of 
fact is. 

“Every man who is charged with the commission of a crime comes 
into court with a presumption in his favor that he is innocent. 
That is in the nature of evidence in itself, and, as has been said, it 
goes with the defendant throughout the trial until the evidence has 
convinced you beyond a reasonable doubt that the defendant is not 
innocent but guilty as charged. You keep that presumption in 
mind all the while in considering the evidence and whenever a fact 
appears that might give rise to an inference of guilt or might be 
explained on the theory of innocence it is always your duty to adopt 
the theory which harmonizes with the defendant’s innocence. You 
are to think of him as innocent until you are convinced beyond a 
reasonable doubt that he is guilty. You are not to suspect him. 

On the contrary, you are to look at everything in a light 
18 more favorable to him, that is, so far as your reason will per¬ 
mit, and when you have gone over all the evidence in the 
case then you are to make up your minds finally whether or not the 
charge in the indictment against the defendant is true, whether you 
feel so sure that it is true that you can honestly say, and must 
honestly say, that you feel no reasonable doubt about it. That is 
sometimes expressed in this way—proof to a moral certainty. I 
suppose most men will understand that expression as well as they do 
the expression ‘beyond a reasonable doubt.’ 

“When you have considered all the evidence in a given case, if 
there is any theory which the jury can adopt consistent with the 
innocence of the defendant, and which does no violence to their rea¬ 
son, they are bound to adopt that theory. If it might have been 
thus and so, and, consistent with all the evidence in the case the de¬ 
fendant be innocent, why then that is the view which the jury ought 
to adopt. But if the evidence excludes every reasonable theory ex¬ 
cept that the defendant is guilty as charged, and if you are so 
convinced beyond a reasonable doubt, then you are obliged to find 
the defendant guilty under your oaths. 

“The defendant is not required to go upon the stand and explain 
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matters. His failure to go upon the stand is not to be taken in the 
slightest degree against him. The reason is that the whole burden 
is upon the Government. It is for the Government to prove the case 
and prove it beyond a reasonable doubt. If it has failed to do so, it 
cannot be helped out by the fact that the defendant has not gone 
upon the stand. You are not to inquire or think of any reason why 
he may not have gone upon the stand. You are simply to take it as 
the law that he is not under the slightest obligation to open his 
mouth. If the Government has proved its case, that is enough. If 
it has not proved its case, then its case is not to be made out by his 
silence. If it could be there would not be any safety for anybody. 

So just exclude that fact from your mind and deal with the case on 
the evidence as it is before you. 

%j 

19 “The court directed you to render a verdict for the de¬ 
fendant upon the first count, as 1 stated to you at the time, 

for reasons of law, and those reasons do not concern you at all in 
trying the defendant under the second count. You are not to infer 
from the fact that you have, by direction of the court, rendered a 
verdict in favor of the defendant on the first count, that the defend¬ 
ant did not forge the instrument or that he did forge it. You are 
not to infer that he forged the endorsement or that he did not forge 
it ; but that action of the court is something with which you need 
not concern yourself. It relates to a question of law which I have 
taken the responsibility of deciding. 

“All the evidence in the case is admissible; all that has come be¬ 
fore you is admissible under the second count. It is all before you 
and you have the right to consider it all in determining whether the 
defendant is or is not guilty under the second count. 

“I call your attention now to the elements of the charge. This 
indictment charges that the defendant had in his possession at the 
time, at the time and place stated, the instrument set forth in the 
first count, and you have the right to refer to the first count for a 
description of the instrument itself. You will see that there is a 
copy of it and it is described as having been endorsed upon the back 
with the name of Benjamin F. Fuller and as bearing the purported 
endorsement of Philip D. Armour. As I say, it is alleged that the 
defendant had in his possession this instrument; that it had upon its 
back, while in his possession as aforesaid, the purported endorsement 
of Phillip D. Armour; that this endorsement had been falsely made; 
that is to say, that it had not been written by Phillip D. Armour 
himself, nor by his authority, and that whoever did write that name 
wrote it falsely; that Fuller, the defendant, knew at the time in ques¬ 
tion that this endorsement of Phillip D. Armour had been falsely 
made, was not genuine, and had not been made of right; that so 
knowing he uttered the instrument, that is he passed it off as genuine, < 
as genuine in respect of the endorsement, and that he did this with 
intent to defraud. Those are the essential elements of the 

20 charge in the second count under which you are trying the 
defendant. You will take up each of those points and con¬ 
sider whether the evidence satisfies you beyond a reasonable doubt 
as to the tiuth of each allegation, and the proof must so satisfy you 
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before you can return a verdict of guilty. Does it satisfy you, then, 
that he had in his possession this instrument? Does it so satisfy 
you that at the time it had upon the back the purported endorsement 
of Phillip D. Armour? Does it satisfy you that that endorsement 
had been falsely made, that the defendant knew that it had been 
falsely made, and that with such knowledge he uttered it, and that 
he did it with intent to defraud? Those are the questions that you 
will have to decide. If they are all established to your entire satis¬ 
faction, under the rule I have stated, then you must find him guilty, 
because then the presumption of innocence would be gone and the 
proof would be established; but if, when you have considered all the 
evidence in the case, you entertain a reasonable doubt as to the 
truth of any of those matters, then you must return a verdict of not 
guilty. 

“It is entirely for you to judge of the witnesses. It is for you to 
say whether a %iven witness is honest or not, whether he is right in 
what he says, or may be mistaken. The whole question of the credi¬ 
bility of witnesses is for the jury. The Court has absolutely nothing 
to do with that question. 

“There is other evidence in the case which we call opinion evi¬ 
dence, the opinion of experts. Each side has introduced the testi¬ 
mony of an expert in handwriting. Such evidence is admissible for 
the information of the jury in order to help them, if possible, in 
reaching a conclusion. The witnesses are allowed to give their 
opinions and their reasons for those opinions, but when they have 
given them it is for the jury to decide what weight those opinions 
are entitled to. You have a perfect right to disagree with the opin¬ 
ion ; you have a perfect righ- to say that a witness is wrong. In the 
case before us one or the other of the experts must be wrong, but 
you would have the right to disregard the testimony of both, 
21 so far as their testimony failed to satisfy your reason, and it 
is your right to examine the instruments in evidence, the 
handwriting that has been produced before you, and to judge for 
yourselves with respect to the question of handwriting. But of 
course you are not to take that question by itself, but you are to 
consider it in connection with the other evidence in the case. You 
are not to turn your back upon any piece of evidence. It would be 
easy to decide cases if we could arbitrarily exclude evidence from 
our minds and confine ourselves to some particular part of the case, 
but it is the duty of the jury to consider all the evidence, to keep it all 
in mind, and to give each part of it such weight as, in view T of the 
w^hole evidence, and in respect to the jury’s good judgment wdth 
regard to the matter, that piece of evidence appeared to be entitled. 

“I will not enter into a discussion of the evidence itself. Counsel 
have gone over that and have called your attention to such views as 
they entertain w T ith respect to it, and such views as they think ought 
to be considered by you. You are not confined to the view T s that 
they have presented. You have the right to entertain your owm 
views with regard to it.” 

And thereupon defendant by his attorney invited the Court’s at¬ 
tention to the expression used in the said charge that all the evidence 
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is admissible under the second count, and asked to have an exception 
noted to that effect, for the reasons theretofore stated in discussion, 
and the same was granted and the Court accordingly noted the said 
exception in its minutes. 

All the foregoing proceedings were had and exceptions taken and 
noted before the jury retired to consider its verdict; and defendant 
by his attorney prays the Court to sign this his bill of exceptions to 
have the same force and effect as to each of the exceptions noted as 
though the same were set forth in and by a separate bill of exceptions, 
which is granted, and the Court accordingly signs this, the defend¬ 
ant’s bill of exceptions to have the force and effect aforesaid, 
22 now for then, this 29th day of March, A. D. 1922. 

WENDELL P. STAFFORD, 

Justice. 


O. K. 

H. E. D. 


23 [Endorsed:] Criminal. No. 35637. United States vs. 

Benjamin F. Fuller. Bill of Exceptions. Henry E. Davis, 
Attorney and Counsellor at Law, Wilkins Building, Washington, 
D. C. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
3819. Benjamin F. Fuller, appellant, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed May 15, 
1922. Henry W. Hodges, clerk. 
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I. 

STATEMENT OF THE CASE. 

Appellant (hereinafter called defendant) was in¬ 
dicted for forging and uttering an instrument of writ¬ 
ing in the form of a promissory note. 




On his trial the jury, by direction of the Court, re¬ 
turned a verdict of not guilty of forging, but found 
defendant guilty of uttering. 

In the course of the trial defendant moved the 
Court to withdraw certain evidence from the consid¬ 
eration of the jury, to strike from the evidence cer¬ 
tain testimony of a witness, one Lee, and to with¬ 
draw from the consideration of the jury the count of 
the indictment charging the uttering; requested the 
Court to grant certain instructions, and moved in 
arrest of judgment on the verdict of guilty of ut¬ 
tering. 

On exceptions to the action of the Court below re¬ 
specting these several matters defendant has appealed 
to this Court. 

n. 

ASSIGNMENTS OF ERROR. 

The Court below erred as follows: 

1. In not granting defendant’s motion to withdraw 
from the consideration of the jury the note offered in 
evidence, for the reasons appearing in and by the bill 
of exceptions. 

2. In overruling defendant’s motion to strike from 
the record the last answer of the witness Lee, and to 
withdraw so much of the testimony of the said wit¬ 
ness from the consideration of the jury, for the rea¬ 
sons set forth in and by the bill of exceptions. 

3. In overruling defendant’s motion to withdraw 
the second count of the indictment from the consid¬ 
eration of the jury. 

4. In refusing to grant the prayers and each of 
them of defendant for instruction to the jury, this as¬ 
signment being to be deemed as separately made re- 
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specting each of the said prayers, the same being five 
in number. 

5. In charging the jury that all the evidence was 
admissible under the second count of the indictment, 
and in accordingly permitting the jury so to consider 
the same. 

6 . In overruling and denying defendant’s motion in 
arrest of judgment. 

m. 

ARGUMENT. 

The indictment is in two counts, the first charging 
forgery by defendant of an ‘‘ instrument of writing 
in the form of a promissory note,” and the second 
charging the uttering by him of the same to the 
Franklin National Bank, a body corporate. 

The alleged forging consists in writing on the back 
of the instrument the name of one Armour, as an in¬ 
dorsement thereof. 

The first count professes to set forth the tenor of 
the instrument as follows: 1. The face thereof, in form 
a promissory note made by defendant to the order of 
himself; 2. The indorsement of defendant; and 3. The 
indorsement of Armour, alleged to have been placed 
on the instrument when and after it was in the form 
aforesaid. 

On the trial, the instrument, appearing in form as 
alleged (that is, with its face and the two indorsements 
successively as described), but before any evidence 
was given as to the manner of its making, was shown 
to have been presented by defendant to an officer of 
The Franklin National Bank, and to have been ac¬ 
cepted by the Bank as collateral to secure a loan by it 
to defendant. 


< 
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Subsequently, but still without any evidence as to 
the manner of its making, the instrument was offered 
and admitted in evidence, over the timely objection of 
defendant that its offer and admission were premature. 
(R. 7, f. 11.) 

Ultimately, it appeared from the testimony of a wit¬ 
ness for the Government that at the time the indorse- 
men of Armour was put upon the instrument part 
only of its face had been written, and the indorsement 
of defendant was not then thereon. (R. 8-9, ff. 13-14.) 

The instrument as set out in the first count of the 
indictment is as follows, the italics indicating the por¬ 
tions thereof which were not therein at the time the 
alleged forged endorsement was made thereon, and 
which were placed therein after the said indorsement 
had been placed thereon (R. 8-9, ff. 13-14): 

4 4 5,000.00. Washington, D. C., Oct. 18, 191& 

Ninety days after date I promise to pay to the 
order of mvself Five Thousand Dollars at Com- 
mercial Natl. Bank , Washington. Value received 
with interest at 6 per cent per annum until paid. 

Bent. F. Fuller, 

220 10th St., N. W. 

No.-. 

Due,-,- 

At the close of the Governments case defendant 
moved the Court, because of the variance between 
the indictment and the evidence, to instruct the jury 
to render a verdict of not guilty upon each count of 
the indictment. The Court granted this motion as to 
the first count, and a verdict of not guilty on that 
count was accordingly forthwith rendered (R. 9, f. 15), 
but denied it as to the second count, upon the ground, 
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in effect, that, notwithstanding the variance, the in¬ 
strument presented to the Bank was, when so pre¬ 
sented, in the physical form described. (R. 9, ff. 
14-15.) 

Defendant further moved the Court to strike the 
instrument from the evidence as bearing upon the sec¬ 
ond count (R. 9, f. 14), and excepted to the charge of 
the Court permitting the jury to consider the same in 
support of that count (R. 13-14), and also to the 
Court’s refusal to instruct the jury that it might not 
consider the same. (R. 10, ff. 16-17.) 

Also, defendant requested, and the Court refused, 
five instructions to the jury (R. 10), hereinafter con¬ 
sidered. 

Defendant, being found guilty on the second count, 
moved in arrest of judgment. (R. 3-4.) 

1. The first count of the indictment charges that de¬ 
fendant forged the Armour indorsement on the in¬ 
strument in question when the face of the instrument 
and defendant’s indorsement thereon were as they ap¬ 
peared when the instrument was offered in evidence. 
For the variance above noted a verdict of not guilty 
was rendered on this count. 

The second count charges that defendant, having 
in his possession 

“the said instrument of writing in the form of a 
promissory note, with the said falsely made and 
forged indorsement written upon the back thereof, 
which said instrument of writing and said falsely 
made and forged indorsement are mentioned and 
set forth by their tenor in the first count of this 
indictment,” 
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passed, uttered and published the same as true and 
genuine, 

i 1 well knowing the said indorsement to be false 
and forged.” 

Whether this count, assuming it to draw to itself by 
sufficient reference the allegations or any of them of 
the first count is good under the statute governing 
forgery in the District of Columbia may well be 
doubted. The applicable provisions of that statute 
are as follows (Code D. C., Sec. 843): 

“"Whoever * * * falsely makes or alters any 
writing * * * which might operate to the prejudice 
of another, or passes, utters or publishes * * * as 
true and genuine, any paper so falsely made or 
altered, knowing the same to be false or forged,” 

shall be punished as prescribed. 

Here we have no allegation of the making or alter¬ 
ing of any writing, or the uttering of any paper falsely 
made or altered . 

2. But assuming the allegation of falsely making 
and forging an indorsement to be a sufficient charge of 
falsely making or altering the instrument affected, it 
was held on the trial that the second count sufficiently 
alleges the uttering of a false or forged paper because 
of the language of that count in referring to the pre¬ 
vious or first count, and this for the reason that the 
second count describes the instrument as mentioned 
and set forth by its tenor in the first count. 

The word “tenor” binds the pleader to a strict 
recital. Com. v. Stevens, 1 Mass. 203, 204. 
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An indictment for the forgery of an indorsement 
upon a promissory note must contain an averment that 
the words alleged to have been forged bore such a re¬ 
lation to the note as to be the subject of forgery. 

Com. v. Spilman, 124 Mass. 327, 329. 

Peo. v. Tilden, 242 Ill. 536. 

The indictment should not only set forth the tenor 
of the bill or note forged, but should profess to do so. 
The instrument charged as fictitious must be set out 
in words and figures so that the Court may be able 
to judge from the record whether it be an instrument 
in respect of which forgery can be committed. 

Peo. v. Tilden, supra . 

2 Wharton, Amer. Crim. Law, sec. 1468. 

2 Bishop, New Crim. Proc., sec. 403. 

There can exist no doubt that it is necessary to the 
sufficiency of an indictment for forgery at common law 
that it should set forth the instrument forged with 
strict verbal accuracy. 

Peo. v. Tilden, supra. 

In alleging forgery of an indorsement on a note, it 
is necessary that the note be particularly described 
and set out so that the character of the instrument on 
which the alleged forged indorsements were made 
should appear to the Court as subject to forged in¬ 
dorsements. 

Rooker v. State, 65 Ind. 86. 

“The rule under consideration is technical; but 
we cannot disregard it for that reason. It has 
been universally recognized, and though strict, is 
not without reason to justify it. The Court can- 
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not know that a forgery has been committed with¬ 
out an examination and construction of the in¬ 
strument alleged to be forged. # * * A forgery 
cannot be committed unless the forged instru¬ 
ment, if genuine, might be prejudicial to some¬ 
one. * * * Whatever may be the character of the 
rule, it is well established and it is clearly the 
duty of the Courts to enforce it.” 

Peo. v. Tilden, supra . 

Even where the statute dispenses with the necessity 
of setting out an exact copy in the indictment of the 
alleged forged instrument, when an indictment for 
forgery sets out the instrument verbatim a material 
variation between the indictment and the instrument 
offered in evidence is fatal. 

State v. Fleshman, 40 W. Va. 726. 

State v. Fay, 65 Mo 490. 

And an unnecessarily exact averment in an indict¬ 
ment for forgery must be proved as made. 

Haupt v. State, 108 Ga. 53. 

Fischl v. State (Tex.), Ill S. W. 410, 412 
(Col. 1). 

1 Bish. Crim. Proc. (3rd Ed.), 433. 

And where the alleged forgery consists in the inser¬ 
tion of certain words, the indictment must set forth 
the position of the inserted words. 

State v. Bryant, 17 N. H. 323. 

In charging forgery by alteration, the alteration 
must be set out. 


State v. Mitten (Mont.), 92 Pac. 969, 971, and 
cases cited. 


« 
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Obviously, “tenor” imports an exact setting forth 
of the instrument, necessarily involving as well the 
order of the words as the words themselves. The de¬ 
cisions above noted as to the necessity of exact ac¬ 
curacy in setting forth the tenor of an alleged forged 
instrument, especially when the alleged forgery con¬ 
sists not in making the entire instrument but in al¬ 
tering it, is intensified in this jurisdiction by the lan¬ 
guage of its law respecting forgery, above noted,which, 
omitting from the definition of the offense both the 
words “forge” and “forged” and the words “coun¬ 
terfeit” and “counterfeiting,” enacts that “whoever 
* * * falsely makes or alters any writing * * * or * * * 
utters * * * as true and genuine, any paper so falsely 
made or altered, knowing the same to be false or 
forged,” shall be punished as prescribed. 

Code D. C., Sec. 843. 

Where an instrument is drawn by and made payable 
to the same person, it is not a contract until indorsed 
by him, and accordingly in such case, in order to make 
the instrument subject to forgery, his indorsement 
thereof must be alleged and shown. 

Com. v. Dallinger, 118 Mass. 439. 

Haslip v. State, 10 Neb. 590. 

And this of course means that such indorsement 
must be so located with reference to the alleged forged 
indorsement as to show that the latter was made upon 
an instrument the subject of forgery. 

Very clearly, at the time the name of Armour was 
written on the back of the instrument in question, it 
was not an instrument subject to forged indorsement, 
for at that time it read as follows: 
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“5000. Washington, D. C., 19 

after date I promise to pay to the order 
of myself Five Thousand Dollars at 

Washington. Value received with interest at 6 
per cent per annum until paid. 

Benj. F. Fuller, 

220 10th St., N. W. 

No.-. 

Due,-,- . 19 

And it did not contain the maker’s indorsement; or, 
what is the same thing, if there be any doubt as to tes¬ 
timony on this point (R. 9, f. 14), it was not shown 
to have contained such indorsement. 

Such an instrument, if so it may be called, is neither 
a promissory note nor an instrument in the form 
thereof. What is a promissory note is plainly defined 
as follows: 

“A negotiable promissory note, within the 
meaning hereof, is an unconditional promise in 
writing, made by one person to another, signed 
by the maker, engaging to pay on demand or at 
a fixed or determinable future time a sum certain 
in money to order or to bearer. Where a note is 
drawn to the maker*s own order it is not com¬ 
plete until indorsed by him.** 

Code D. C., Sec. 1488. 

3. The first count of the indictment undertakes to 
set forth the “certain instrument of writing in the 
form of a promissory note” alleged to be the subject 
of the forgery intended to be charged. Undertaking 
to describe this by its tenor, the indictment first sets 
forth the face of the instrument, then, secondly, al¬ 
leges that on the back thereof it bore a certain writ- 
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ing in the form of an indorsement (namely, that of 
the maker, without which the instrument was not com¬ 
plete as a note), the tenor of which also is given, and, 
finally, it alleges that the defendant, “having the said 
instrument in the form of a promissory note in his 
possession as aforesaid,” made and forged upon the 
back thereof a certain other indorsement, which is the 
forgery alleged. 

Upon being produced in evidence, the note appeared 
at the time of the making thereon of the alleged forged 
indorsement to have had on its face only part of the 
matter set forth in the indictment and not to have 
had on its back the first indorsement described. For 
this reason, and for the variance plainly appearing, 
the jury was instructed to find the defendant not guilty 
on the first count, and rendered its verdict accordingly. 

A similar motion was made respecting the second 
count, which charged an uttering of the instrument, 
which motion was denied, upon the ground that the 
latter count alleged an uttering of the instrument in 
its entirety and that the evidence tended to show such 
uttering. 

This plainly was on the assumption that the second 
count was sufficient because of its reference to the first. 

The error of this seems apparent. 

The rule respecting the incorporation in a subse¬ 
quent count of matter appearing in a preceding count 
by reference thereto, while apparently general in 
terms, is really most precise and exact. This rule is 
variously stated. 

Thus it is said that a subsequent count is good if 
the reference be sufficiently full to incorporate the mat¬ 
ter going before with that in the count in which refer¬ 
ence is made, but it is said that the reference must be 
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so full and distinct as in effect to incorporate the mat¬ 
ter going before with that in the count wherein it is 
made. 

1 Bish. New Grim. Proc., sec. 431. 

And this language is adopted with approval in the 
following cases: 

Foster v. U. S. (C. C. A.), 178 Fed. 165, 171. 

Blitz v. U. S., 153 U. S., 308, 317. 

In another, the rule was considered and accurately 
stated and applied as follows: 


“The objections to the second and third counts 
arise from the fact that they each of them fail to 
embody in themselves a statement of the facts es¬ 
sential to constitute an offense. This is done by 
reference to the first count for a statement of the 
scheme to defraud. While this, as has some¬ 
times been said, is a dangerous practice, because, 
unless care is taken, the reference may be insuffi¬ 
cient to make a complete statement of the offense 
intended to be charged, yet it has been recognized 
as not objectionable when the reference is ade¬ 
quate to the making up of a sufficient accusation.” 

Bartholomew v. U. S. (C. C. A.), 177 Fed. 902, 
905. 

And in a later case an allegation in a subsequent 
count that the defendants had engaged “in the unlaw¬ 
ful conspiracy charged in the first count ‘under the cir¬ 
cumstances and conditions mentioned and described in 
the first count/ ” was held not to draw to the subse¬ 
quent count the allegation of venue made in the first 
count. 


Patterson v. U. S. (C. C. A.), 222 Fed. 599, 626. 
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Tested by the rule, as accurately stated in the Bar¬ 
tholomew case, the second count of the indictment un¬ 
der consideration is plainly insufficient and bad. 

In the case of Blitz, supra, the Supreme Court of 
the United States said (p. 317): 

‘ 4 While repetition may be avoided by referring 
from one count to another, and, therefore, within 
the principles of the adjudged cases, a subsequent 
count of an indictment may be sustained, even if 
it refers to allegations in a previous count, or 
counts which have been adjudged to be insufficient, 
the reference should be sufficiently full y in effect, 
Ho incorporate the matter going before with that 
in the count in which it is made. 1 1 Bish. Grim. 
Proc., Sec. 431; Whart. Crim. PI. and Pr., Sec. 
299.” 

And on the preceding page (316) the Court indi¬ 
cates that the test of a sufficient reference is whether 
the words of the previous count can be drawn into the 
subsequent one. 

In the instant case, in order to sustain the second 
count, the Court in effect held that that count might 
be treated as though it were a count for uttering alone, 
and that its allegations are sufficient for such a count 
as being based upon the description by tenor in the 
first count of the complete instrument. But this de¬ 
scription by tenor includes an allegation showing the 
particular in which the matter of the alleged forgery 
consisted, and the manner in which it was committed 
so as to constitute the act of making the questioned in¬ 
strument a forgery; and it is respectfully submitted 
that no authority can be found in support of the propo¬ 
sition thus involved, namely, that so much of the de- 




scription by tenor as is found helpful may be consid¬ 
ered as adopted and so much thereof as is found hurt¬ 
ful may be rejected; or, in other words, that the first 
count may be so re-framed as to confine its allegations 
respecting the instrument to a description thereof by 
its tenor, to the exclusion of the rest of the verbiage 
of the count. This involves the alternative error of 
(1) not drawing to the second count what is set forth 
in the first, or (2) amending that count to meet the 
exigency. 

Perhaps no better statement of the rule respecting 
reference by one count to another can be found than 
the following: 

“One count in an indictment, incomplete and 
imperfect, in itself when standing alone, may, if 
framed with that view, be supported by the aver¬ 
ments of another count. * * * provided the united 
averments of the two, i. e., the principal count and 
the matter borrowed from the other, constitute to¬ 
gether a complete accusation and statement of the 
offense. But to have this effect the count upon 
which the prisoner is tried must contain a refer¬ 
ence in apt and proper words to the matter or 
thing embodied in the other count relied on to sup¬ 
ply its defects, so as to appropriate and make 
such foreign matter its own * * *. Each count 
must be a complete indictment within itself, charg¬ 
ing all the facts and circumstances that make the 
crime.” 

State v. Lea, 41 Tenn. 177-8. 

Suppose, in the instant case, the first count to have 
set forth by its tenor a literal description of the in¬ 
strument, that is, the face of the paper and the two 
indorsements thereon exactly as they respectively ap- 
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pear to the eye, and then to have alleged that the sec¬ 
ond indorsement, that of Armour, was false and 
forged, would such have been sufficient to charge for¬ 
gery of a “promissory note” or an 4 ‘instrument in the 
form of a promissory note”? Clearly not; for, as is 
seen, first, to constitute forgery by indorsement the 
instrument of which such forgery is charged must at 
the time of the indorsement have been of a character 
subject to forged indorsement, and, secondly, forgery 
by our Code is the making or alteration of a writing 
“which might operate to the prejudice of another”; 
wherefore, properly to charge such forgery it is indis¬ 
pensably necessary to allege that the indorsement was 
made when the instrument had the character aforesaid, 
or was in such form and condition that the false in¬ 
dorsement would make the instrument possible to ‘ ‘ op¬ 
erate to the prejudice of another.” Falsely to write 
another’s name on the back of a paper the face of 
which is blank cannot be forgery, and a paper so far 
blank as to be incapable of use as an obligation is in 
contemplation of the law of forgery blank in toto. 

For this conclusive reason the mere allegation that 
a given indorsement on an instrument is “false and 
forged,” without showing that when it was made the 
instrument was of a character such as to be the subject 
of forgery by indorsement, is wholly insufficient to 
charge the offense of forgery. 

It results, therefore, that for the purposes of the 
second count the allegations of the first must so be 
drawn to the second as to make it appear by these al¬ 
legations that the placing on the instrument of the 
alleged false indorsement was a forgery; and this be¬ 
ing done, in attempting to prove the second count the 
same variance is encountered as in attempting to prove 
the first. 
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And, in fact, this is what the second count does. 

The first count alleges that defendant having in his 
possession an instrument of writing in the form of a 
promissory note, with his own indorsement thereon, 
“then and there,” that is, after his own, falsely did 
“make and forge” the Armour indorsement; and the 
second count alleges that defendant, having in his pos¬ 
session the 4 * said instrument * * * with the said falsely 
made and forged indorsement” (that is, the one so 
made by him), “written” (that is, by him in manner 
aforesaid), “upon the back thereof, which said instru¬ 
ment of writing and said falsely made and forged en¬ 
dorsement are mentioned and set forth by their tenor 
in the first count of this indictment,” uttered the same. 

For reasons hereinbefore appearing, it might con¬ 
fidently be asserted that there is in this case as laid no 
forgery whatever, for that the paper of which forgery 
is alleged was at the time of the indorsement claimed 
to constitute forgery not susceptible to that offense. 
True, the pleader might, following the language of the 
statute, have alleged the false making of the instru¬ 
ment bv the inclusion therein of the false indorsement, 
* 

and to the extent thereof, without regard to the order 
in which it was made; but that is not the case. 

Similarly, as hereinabove suggested, it is extremely 
doubtful that there could be the offense of uttering 
the paper, as charged by the second count of the in¬ 
dictment, even with the false indorsement on it. If 
at the time of making that indorsement there could 
not be forgery of the paper, how could an uttering of 
it properly be charged? 

Only in this way, if at all: The pleader, avoiding 
the possibility of a variance, might have alleged the 
making of the instrument, exactly as it was made; that 



17 


the Armour indorsement thereon was false; and that 
defendant having in his possession the instrument 
falsely made as to this indorsement uttered the same 
“as true and genuine.” This might meet the provi¬ 
sion of the statute that “whoever * * * falsely makes 
* * * any writing which might operate to the prejudice 
of another, or * * * utters * * * as true and genuine 
any paper so falsely made” shall be punished as pre¬ 
scribed. 

But such the pleader has not done, and it is upon 
what he has done that the case stands for judgment. 

In the instant case, the questions under immediate 
discussion could not be raised until the first count was 
out of the case, because the second count assumed that 
the first would be proved as framed, and on this as¬ 
sumption properly charged the uttering of the alleged 
forged instrument by its full description as contained 
in the first count. Now, however, reliance necessarily 
being had upon the first count, as framed, the latter is 
to be treated as part of the second count and must ac¬ 
cordingly be proved, and proved as framed. In the 
effort at such proof, the same variance is unavoidably 
encountered as in the attempt to support the first' 
count, wherefore there could properly be no convic¬ 
tion on the second count. 

This count will not and cannot be claimed to be suffi¬ 
cient in itself as making “a complete statement of the 
offense intended to be charged/ ’ and it can be claimed 
to be good only on the hypothesis that the reference 
therein made to the first count “is adequate to the 
making up of a sufficient accusation.” This is to say, as 
has so often been said, that in order to make the count 
good there must be considered as incorporated in it 
the necessary allegations of the first count in that be- 
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half. It is seen at a glance that in order therefore to 
sustain the second count it is necessary to prove the 
incorporated allegations of the first count; and when 
it conies to an attempt to prove this, the same variance 
between the allegations and the proof of necessity ap¬ 
pears ; in other words, the allegations of the first count, 
considered as part of the second, are no more capable 
of proof than they were when considered as part of 
the first count itself; and for this reason alone, if 
for no other, the instrument offered in evidence should 
not have been received under the second count, and 
the motion to strike it out as evidence under that count 
should have been granted. In either event, there 
should have been no conviction on the second count. 

4. Independently of the matters thus far presented, 
the motion in arrest of judgment should have been 
granted. 

The second count of the indictment fails sufficiently 
to allege the uttering of the instrument in question, 
in that it does not set forth the particular acts claimed 
to constitute such uttering. The language of the count 
is that the defendant did ‘‘utter and publish the same 
as true and genuine to the Franklin National Bank.” 

An indictment cannot be aided by an intendment, 
or an omission supplied by construction. The facts 
necessary to constitute the offense must be stated. 

State v. Steinke (Iowa), 170 N. W. 801. 

Where the definition of an offense, whether it be at 
common law or by statute, includes generic terms, it is 
not sufficient that the indictment shall charge the of¬ 
fense in the same generic terms as in the definition, 
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but it must state the species; it must descend to par¬ 
ticulars. 

Boyd v. Com., 72 Va. 52, 54-5. 

The particular acts constituting the alleged utter¬ 
ing of a forged instrument must be alleged and proved 
accordingly. 

Com. v. Williams, 76 Ky. (13 Bush) 267. 

Powers v. Com. (Ky.) 18 S. W. 357. 

As to the necessity generally of alleging particular 
acts, see 

27 Cent. Dig. tit. Ind. and Inf. 266, 267, 268. 

Where a defendant is charged in one count with 
forgery of an instrument and in a second count with 
uttering the same, and is acquitted on the first count, 
he cannot be found guilty on the second. 

Beckman v. State (Ark.), 205, S. W. 711, 712. 

Passing, uttering or publishing an instrument is 
matter of fact, and whether a given act constitutes such 
passing, uttering or publishing is one of law, and a 
naked allegation by the pleader, such as is here found, 
is the pleader’s conclusion, and not the setting forth of 
an act, or acts, from which the Court, which alone is 
vested with that function, may conclude that there was 
in law a passing, uttering or publishing as undertaken 
to be alleged. 

This is fundamental, and the matter is not of the 
sort omission respecting which may be aided or cured 
by verdict. Aider or cure by verdict can be only in re¬ 
spect of matters of fact without the finding of which 
a jury would not have reached the verdict; but it can- 
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not be predicated of matter of law. After the verdict 
the intendment is only that every essential fact al¬ 
leged or fairly to be implied from what is alleged was 
established on the trial; if, without proof of facts de¬ 
fectively or imperfectly stated or omitted, it is not to 
be presumed that either the Court would direct the 
jury to give or the jury would have given, the verdict, 
the defect, imperfection or omission is cured by ver¬ 
dict; the expression **cured by verdict” signifies that 
the Court will, after a verdict, presume or intend that 
the particular thing which appears to be defectively 
or imperfectly stated or omitted in the pleading was 
duly proved at the trial; and the particular thing 
which is presumed to have been proved must always be 
such as can be implied from the allegations on the rec¬ 
ord by fair and reasonable intendment. Accordingly, 
where the pleading fails to state a fact essential to the 
case, and which is not to he inferred from facts alleged i 
there can he no presumption. 

The rule is accurately stated and applied in the fol¬ 
lowing case: 

Walters v. City of Ottawa, 244 Ill. 259, 88 N. E. 

651. 

Here we have no allegation of any fact defectively 
made, or of any fact, whether defectively or perfectly 
made, from which it may he presumed that the jury 
found any one of several possible facts which in law 
would constitute a passing, uttering or publishing of 
the instrument in question; wherefore there could he 
no aider or cure hy verdict in the particular under 
consideration. 

There is no distinction between civil and criminal 
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pleadings as to defective allegations which are aided 
by verdict at common law. 

Heymann v. Reg., L. R. 8 Q. B. 102, 12 Cox, C. C. 

383, 8 Eng. Rul. Cas. 126, and notes. 

Where a material fact is lacking in a pleading, it is 
not cured by verdict. 

Harter v. Parsons, 14 Ind. App. 331, 42 N. E. 

1025. 

In order that defects in a pleading may be cured by 
verdict, the allegations in the pleading must raise a 
fair inference that the fact defectively pleaded ex¬ 
isted. 

Munchow v. Munchow, 96 Mo. App. 553, 70 S. 
W. 386. 

A general verdict will cure a defective statement in 
a pleading, but will not aid one from which a material 
averment is omitted. 

Hannan v. Greenfield, 35 Or. 97, 58 Pac. 888. 

The general rule is that nobody can be required (or, 
it may be added, allowed) to prove upon the trial any 
matter not alleged by him in his pleadings, unless the 
fact not alleged is necessarily implied from the facts 
stated in the pleadings. In cases coming within the 
general rule, all matters necessarily implied from what 
is alleged are presumed to have been proved on the 
trial after verdict. But matters collateral to the fact 
in issue and necessary to the right of the party, if they 
are omitted in the pleadings, cannot be presumed to 
have been proved, and therefore their omission could 
not be cured by the verdict at common law. 

Bailey v. Clay, 4 Rand. 346. 
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In determining what defects in a declaration and the 
want of what averment will be cured after verdict, the 
distinction is between necessary facts not being stated 
at all and being imperfectly stated. 

Fulgham v. Lightfoot, 1 Call, 250. 

It is an obvious corollary to the rule that, if it can¬ 
not be inferred from the verdict what fact was found, 
there is no aider by the verdict: in order to aider by 
verdict the Court must be able to say that in order to 
reach the verdict the jury must have found a given 
fact, necessarily implied from a fact or facts alleged, 
and if the pleading does not allege any such fact, or 
contain allegations of fact from which the existence 
of the fact to be presumed may fairly be inferred, the 
verdict cannot cure the omission. 

. • fr. 

~ 1 
4 

5. Material error was committed by the Court on the 
trial in the course of the examination of the witness 
Lee. 

While under examination, the witness was asked 
whether or not he had a conversation with defendant 
on or about January 17, 1919, and answering in the 
affirmative stated that defendant said to him that 
Armour, whose indorsement on the instrument in ques¬ 
tion is the forgery alleged, said that that was not his 
signature on the back of the instrument, and he, Ar¬ 
mour, was certainly telling the truth. (R., 8, f. 13.) 

The examination of the witness then continued as 
follows (Ibid): 

“Q. Was there a conversation on the next day 
about it? 

“A. Not the next day; no, sir. 
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“Q. When after that, if at all, was there a con¬ 
versation about it! 

“A. I had two different conversations on that 
day. 

“Q. On the same day! 

“ A. Yes, sir. 

“Q. Was anything said about his wife in con¬ 
nection with the conversation! 

“A. Yes, sir; he mentioned his wife. 

“Q. What was it! 

“A. He said that he had been under—he said 
that he would not pass through what he had gone 
through for the previous two or three months for 
anything in the world, and he would blow his 
brains out if it were not for his wife and children.” 

* t 

Defendant, by his counsel (R., 9, f. 15), moved the 
Court to strike out the last answer of the witness as 
irrelevant and immaterial, and to withdraw so much 
of the testimony from the consideration of the jury, 
for the reason that it had reference to a conversation 
different from the first one; that the remark of de¬ 
fendant attributed to him by such answer of the wit¬ 
ness did not appear to have been made by defendant in 
connection with the matter of the first conversation. 

That such is the case would appear beyond room for 
discussion. It will be observed that, although in the 
first question quoted the witness was asked if there 
was a conversation on the next day about the indorse¬ 
ment, he answered in the negative, and being asked 
when, if at all, after the first conversation there was a 
conversation about it, he answered that he 4 4 had twd 
different conversations on that day,” without stating 
that the second was on the subject of the first. He was 
then asked whether in connection with the conversa¬ 
tion (manifestly meaning the second) anything was 
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said about defendant’s wife, and upon his answering 
that defendant mentioned his wife, the witness was 
asked 4 'What was it?” and in response to this question 
thus put, wholly without reference to the indorsement 
or the earlier conversation, the witness gave the last 
answer in question. 

In this situation, the answer stands as relating to a 
matter wholly independent of and disconnected from 
the indorsement, and might very well relate to any of 
a number of imaginable things having no possible con¬ 
nection with or relation to the matter of the indorse¬ 
ment. 

6. Defendant prayed, and the Court refused, five 
separate instructions to the jury. (R., 10. ff. 15-16.) 

The prayers were that the jury be instructed (1) to 
acquit defendant on the second count; (2) that as the 
only forgery attempted to be shown was that of the in¬ 
strument in question, and by defendant, and he had 
been acquitted thereof on the first count, he could not 
be convicted on the second; (3) that the second count 
did not sufficiently allege an offense to justify or per¬ 
mit a judgment of guilty thereon, and accordingly 
that the verdict thereon should be not guilty; (4) that 
as the instrument described in the second count is the 
same as that described in the first, and the Court had 
directed a verdict for defendant on the first count be¬ 
cause the instrument offered in evidence was not the 
one described, the verdict on the second count should 
be not guilty; and (5) that in considering the second 
count the jury should consider the same as though 
there were incorporated therein the allegations of the 
first count as to what constituted the alleged forgery 
thereby undertaken to be charged, and the manner and 
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respect in which the same was alleged to have been 
committed, and as defendant had on the first count 
been acquitted of such forgery, the verdict on the 
second count should be not guilty. 

In connection with the exceptions to the refusal of 
these instructions may be considered those to (1) the 
Court ’s refusal to strike from the record and withdraw 
from the consideration of the jury the note offered in 
evidence: 

“upon the ground that it is not the note described 
in the indictment, that the proof of it as laid had 
not been made and that therefore there was no< 
note for the jury to consider under the indictment 
in the case under the evidence that had been ad¬ 
duced/’ (R. 9, f. 14); 

(2) theCourt’s refusal to withdraw from the considera¬ 
tion of the jury the second count, upon the ground that 
it failed to show or allege the manner of uttering the 
paper therein mentioned (R. 9, 10, f. 15), and (3) the 
Court’s holding that all the evidence in the case was 
admissible under the second count (R., 12, f. 19; R., 
13-14, f. 21). 

To argue these eight several exceptions in detail 
would involve repetition of much that hereinabove 
appears; wherefore they will be considered together 
under the propositions hereinafter set forth. 

(1) The jury should have been instructed to find de¬ 
fendant not guilty on the second count; this upon the 
double ground (already considered), that the Court 
did not sufficiently charge the offense intended to be 
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charged, and that the evidence failed to support the 
charge as made. 

The charge as made is that defendant uttered as true 
and genuine a given instrument, to wit, a note, contain¬ 
ing a false and forged indorsement as mentioned and 
set forth in the first count of the indorsement. 

As has abundantly appeared, the alleged false and 
forged indorsement thus referred to w T as not as men¬ 
tioned and set forth in the first count, namely, after the 
paper was completed except for the said indorsement, 
but, to the contrary, material and essential elements to 
constitute the paper a note, were incorporated therein 
after the making of the indorsement; wherefore it was 
not, and could not be, proved that defendant uttered 
the instrument, to wit, the note, described in the first 
count of the indictment as therein mentioned and set 
forth, for, as aforesaid, it is therein mentioned and set 
forth as a note complete in itself before the alleged 
false indorsement was placed thereon. In such condi¬ 
tion the instrument in question never, at any time, was. 

(2) This leads directly to the following proposition: 
The instrument in question was not properly admissi¬ 
ble in evidence under the first count, and being the 
same instrument of which the uttering is charged in 
the second count, it was not admissible thereunder for 
the same reasons that denied it admission under the 
first, namely, that it was not the note described; and the 
Court accordingly should have granted defendant’s 
motion to withdraw the same from the jury’s consider¬ 
ation under the second count. 

The two counts aforesaid dealing with the same in¬ 
strument, the first charges forgery thereof in a specific 
particular and a specific manner, and the second 
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charges uttering thereof. It was disclosed by the testi¬ 
mony that there was no false and forged indorsement 
of the instrument as by the first count alleged, and as 
the second count depends for its sufficiency and valid¬ 
ity upon the allegations of the first count, drawing to 
the second count all the allegations of the first draws 
those allegations as made, and not as to be amended by 
the disclosures of the testimony. And it will not do to 
say that the second count merely draws to itself 
the verbal description of the instrument by the words 
thereof in the order appearing; for the distinct allega¬ 
tion of the second count is that what defendant had in 
his possession was the instrument of writing with the 
said indorsement, which instrument and which in¬ 
dorsement “are mentioned and set forth by their tenor 
in the first count”; and as hereinabove stated, this im¬ 
plies an exact copy of the instrument as made. 

And if the second count of the indictment contained 
all of the first with the added words: 

“and defendant having in his possession the said 
instrument of writing in the form of a promissory 
note, with the said falsely made and forged in¬ 
dorsement written upon the back thereof, did then 
and there, with intent to defraud, feloniously pass, 
utter and publish the same as true and genuine,” 
etc., 

no one would contend that the instrument, with its 
variance from the indictment, would be admissible 
under the second count, any more than it was admissi¬ 
ble under the first; and in order to give sufficiency to 
the second count it must be read as though so con¬ 
structed. 
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(3) For the reasons appearing it was error (a) not 
to strike the instrument in question from the record 
and withdraw it from the consideration of the jury 
under the second count, and (b) to hold that all the 
evidence in the case, including the said instrument, was 
admissible under the second count. 

In view of what is hereinabove set forth, amplifica¬ 
tion of this proposition is as unnecessary as it would 
be superfluous. 

The judgment should be reversed. 

Respectfully submitted, 

Henry E. Davis, 
Attorney for Appellant. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 


Benjami^t F. Fuller, appellant, 

v. No. 3819. 

The United States of America. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

BRIEF FOR APPELLEE. 

STATEMENT OF THE CASE. 

In the court below the appellant (hereinafter called 
the defendant) was indicted for forging and uttering 
an instrument in writing in the form of a promissory 
note, which instrument is set forth in the record 
(pp. 1 and 2). 

The first count of such indictment professes to 
set forth the tenor of the instrument as follows: 
(1) The face thereof, in form a promissory note made 
by defendant to the order of himself; (2) the indorse¬ 
ment of defendant; and (3) the indorsement of 
Armour, alleged to have been placed on the instru¬ 
ment when and after it was in the form aforesaid. 
The second, charging uttering, incorporates, by ref¬ 
erence to the first count, the tenor of the note. 

15791—22 
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On the trial, the instrument, appearing in form 
according to its tenor as alleged (that is, with its 
face and the two indorsements successively, as 
described), was shown to have been presented by 
the defendant to an officer of the Franklin National 
Bank for discount; that it was accepted for dis¬ 
count at said bank, and that the proceeds thereof 
passed to defendant’s credit; that the signature as 
maker thereof was the signature of defendant; and 
that it was dishonored at maturity. The said note, 
being produced by the witness to the jury, was 
identified by him, and thereupon, without any 
other or further identification of said note, which, 
however, was as to words and figures of the tenor of 
the note described and set forth in the indictment, 
said note was offered by the Government in evi¬ 
dence and was received in evidence, over the objec¬ 
tion and exception of defendant. Evidence w^as 
also offered by Witness Kane tending to show re¬ 
specting said note that the handwTiting in the body 
of it of the w T ords and figures “Oct. 18,” “ninety 
davs “Commercial Natl. Bank, Washington,” was 
in the handwriting of Witness Sands, and that the 
signature of the said note was that of defendant. 
Witness Kane saw' the indorsement on the note on 
January 16, 1919; whereupon, over the objection 
and exception of the defendant, the note was per¬ 
mitted to be shown to the jury. The testimony of 
Witness Sands w r as to the effect that he filled in the 
date, “Oct. 18, 1918,” and the figures “18” in the 


3 


year, “ninety days”, and “Commercial Nat. Bank, 
Washington”; that at that time “5000”, “myself”, 
“five thousand”, and the figure “6”, for per cent, 
and the name “Benjamin F.Fuller,” and the address 
“220 10th Street, Northwest” were all in the note, 
and the indorsement “Philip D. Armour” was on 
the back also before he filled it up. (Rec. pp. 8-9.) 

But there was no evidence tending to show whether 
defendant’s name had been indorsed on the paper 
at the time Witness Sands saw the note. Thus he 
was asked (by Mr. Davis, counsel for defendant): 

Have you any recollection whether the 
indorsement “Benjamin F. Fuller” on the 
back of the note was there when you filled it 
up? A. I don’t remember whether that was 
there or not, but my impression is- 

Mr. Archer (for the Government). I object, 
if he does not remember. 

Mr. Davis. He says that his impression 
is that it was not. 

Mr. Archer. The Government rests. 

This incident stands exactly thus in the record 
(Rec. p. 9); but the witness Hickman, cashier of the 
Franklin National Bank, testified that on Novem¬ 
ber 12, 1918, the defendant presented the note at 
his bank for discount; that it was accepted at the 
bank for discount; and that the proceeds passed to 
the defendant’s credit as aforesaid; and that the 
signature as maker was the signature of the defendant; 
and that it was dishonored at maturity. 
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During the testimony of Witness Lee the follow¬ 
ing occurred: 

By Mr. Archer: 

Q. Tell us whether or not you had a con¬ 
versation with Mr. Fuller at the office of the 
Columbia Supply Company on or about Jan. 
17, 1919? A. I did; yes, sir. 

Q. State whether or not in that conver¬ 
sation anything was said about an indorse¬ 
ment on the back of this note of five thousand 
dollars which has been presented in this 
case? A. Mr. Fuller said to me that Phil 
Armour said that was not his signature on 
the back of that note and he was certainly 
telling the truth. 

Q. Was there a conversation on the next 
day about it? A. Not the next day; no, sir. 

Q. When after that, if at all, was there a 
conversation about it? A. I had two differ¬ 
ent conversations on that day. 

Q. On the same day? A. Yes, sir. 

Q. Was anything said about his wife in con¬ 
nection with the conversation? A. Yes, sir; 
he mentioned his wife. 

Q. What was it? He said that he had been 
under—he said that he would not pass through 
what he had gone through for the previous 
two or three months for anything in the 
world, and he would blow his brains out if it 
were not for his wife and children. 

There was further evidence by Witness Philip D. 
Armour that he did not sign the name “ Philip D. 
Armour” on the back of the note; that he had never 
delivered the note so indorsed to defendant; and 


that he never directed anyone to sign his name on 
the back of said note (Rec. p. 7). There was also 
evidence given by the witness Given tending to show 
that the name “ Benjamin F. Fuller” on the back 
of the note was in the handwriting of the defendant. 

The court directed a verdict of not guilty on the 
first count, adopting the defendant’s view that there 
was no evidence to show that the indorsement 
“Benjamin F. Fuller” was on the note at the time 
of the indorsement “ Philip D. Armour” was forged 
on the note. The order of the two indorsements 
was deemed material, because the note was payable 
to “myself,” signed by Benjamin F. Fuller, and 
could not operate to the prejudice of another until 
indorsed by Fuller, even though it might be indorsed 
by or in the name of Armour. 

The jury returned a verdict of guilty on the second 
count, charging uttering. And from a sentence on 
such verdict of guilty defendant appeals to this 
court. 

ASSIGNMENT OF ERRORS. 

The assignment of errors is as follows: 

1. In not granting defendant’s motion to withdraw 
from the consideration of the jury the note offered in 
evidence, for the reasons appearing in and by the 
bill of exceptions. 

2. In overruling defendant’s motion to strike from 
the record the last answer of the witness Lee, and to 
withdraw so much of the testimony of the said wit¬ 
ness from the consideration of the jury, for the rea¬ 
sons set forth in and by the bill of exceptions. 
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3. In overruling defendant’s motion to withdraw 
the second count of the indictment from the consid¬ 
eration of the jury. 

4. In refusing to grant the prayers and each of 
them of defendant for instruction to the jury, this 
assignment being to be deemed as separately made 
respecting each of the said prayers, the same being 
five in number. 

5. In charging the jury that all the evidence was 
admissible under the second count of the indictment, 
and in accordingly permitting the jury so to consider 
the same. 

6. In overruling and denying defendant’s motion 
in arrest of judgment. 

THE ISSUES. 

The only two points presented by this assignment 
of errors, and the only points necessary to be con¬ 
sidered, are (1) whether the second count sufficiently 
charges the offense of uttering a forged instrument; 
and (2) whether all the evidence offered by the Gov¬ 
ernment under the first count could be considered 
under the second count. 

ARGUMENT. 

The second count sufficiently charged uttering of 
a forged instrument. 

The second count deals with the note as a com¬ 
pleted entity and charges the uttering of the same in 
that form. The second count charges that the 
defendant— 
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did have in his possession the said instrument 
of writing in the form of a promissory note, 
with the said falsely made and forged indorse¬ 
ment written upon the back thereof, which said 
instrument of writing and said falsely made and 
forged indorsement are mentioned and set 
forth by their tenor in the first -count of this 
indictment (italics supplied) * * * and 
that the said Benjamin F. Fuller, so having 
the said instrument of writing, etc., did, etc., 
pass, utter, and publish the same as true and 
genuine to the Franklin National Bank. 
* * * 

Both the face of the note and the indorsement 
“Benjamin F. Fuller” on the back thereof are set 
forth by their tenor in the first count. By this refer¬ 
ence in the second count to the allegations in the 
first count, such allegations in such first count as 
to the tenor of such instrument were incorporated 
into the second count. 

It is proper to dispense with repetitions in a subse¬ 
quent count of matters set forth in a former count, 
by means of incorporating the described thing in the 
subsequent by mere reference to the former count, 
and this is true even though the former count be 
abandoned or be defective. 

Crane v. United States, 162 U. S. 625-633; 

Bliss v. United States, 153 U. S. 308-317; 

Doe v. United States, 253 Fed. 903; 

Linn v. United States, 234 Fed. 543; 

Glass v. United States, 222 Fed. 773; 

United States v. McKinley, 127 Fed. 166; 
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Peters v. United States, 94 Fed. 127, 123; 

Wills v. State, 8 Mo.. 52; 

Hutto v. State, 7 Tex. Appeal 44; 

Bowles v. State, 13 Tex. Appeal 650. 

The order in which the completed instrument was 
put together can not be material in the charge of 
• uttering. Probably the most efficient way to forge 
a note would be to write the face upon a paper across 
the back of which a man's genuine signature might 
be found. Or, to practice the forgery of an indorse¬ 
ment until the desired perfection is obtained before 
writing the face of the instrument. 

The second count merely fails to repeat the tenor 
of the instrument. The tenor of the instrument is, 
however, incorporated by reference. The instru¬ 
ment is distinctly charged to have been passed, 
uttered, and published “to the Franklin National 
Bank." Its tenor shows its capacity to prejudice 
Armour, at least. 

Section 917 of the Code of Law for the District of 
Columbia provides: 

Intent to defraud. —In an indictment in 
which it is necessary to allege an intent to 
defraud, it shall be sufficient to allege that the 
party accused did the act complained of with 
intent to defraud, without alleging an intent 
to defraud any particular person or body 
corporate; and on the trial of such an in¬ 
dictment it shall not be necessary to prove 
an intent to defraud any particular person, 
but it shall be sufficient to prove a general 
intent to defraud. 
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Therefore, all the elements of the offense of utter¬ 
ing are sufficiently pleaded, notwithstanding the 
judgment on the first count. 

The evidence was competent under the second 
count. 

As the tenor of the note in the first count was in¬ 
corporated by reference in the second count, it fol¬ 
lows that the evidence which had been admitted to 
prove the tenor under the first count was admissible 
to prove the tenor under the second count. 

The testimony of witness Lee, of the admission of 
which defendant complained, clearly related to a 
conversation about the note and the forged indorse¬ 
ment thereon (Rec. p. 8), and was therefore relevant. 

What has already been stated disposes of the 
arguments advanced by defendant to the effect that 
the court erred in refusing certain prayers of defend¬ 
ant which merely stated from another viewpoint the 
propositions already discussed. 

CONCLUSION. 

For the reasons hereinbefore stated it is submitted 
that there was no error in the court below, and that 
the judgment should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in 
and for the District of Columbia. 

James J. O'Leary, 

Assistant Attorney of the United States in 

and for the District of Columbia. 
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